the profit. Conveyances where no surcharging occurs are valid. And where the profit is, by its nature, admeasurable, or capable of exact division and apportionment according to the area of the dominant estate, it is not extinguished but apportioned so that the servient owner is not harmed.-No similar rule applies to profits in gross. Here there is not the possibility of surcharging in the manner and form specified, and protection to the servient owner is afforded by the rule that new owners may exercise such profit only together as "one stock." 12
NON-ASSIGNABILITY OF EASEMENTS IN GROSS
As to easements in gross, there is a considerable body of law holding them unassignable. The usual form of statement is not free from ambiguity since it does not distinguish between benefit and burden. The English cases deny assignability to the benefit. 3 Further it is asserted that they refuse to recognize such easements at all. This is not strictly accurate for they do hold that an enforcible privilege is created. 1 What is meant is that the burden is ot allowed to pass. The relations created by the easement are held to involve the original parties to it alone. 15 In this country, in spite of some objection by writers, 0 the burden is quite generally held to pass with the servient land.,- 12Case cited svpra note 4. 13Ackroyd v. Smith, 10 C. B. 164 (1850), is a leading case. See also authorities cited infra notes 14, 15.
'-See discussion in TiFFAKY, op. cit. supra note 2, at 1223, 1224, and Comment (1923) 32 YALE L. J. S14, 815, citing Lord Cairns in Rangeley v. Midland Ry., L. R. 3 Eq. 306, 310 (1863); GODDArXD, EASEMENTS (8th ed. 1921) 10; GALE, EAsn~mTs (9th ed. 1910) 11, 12. zKing v. Allen, [1916] 2 A. C. 54, aff'g [1915] 2 Ir. R. 443 (advertising privilege held personal); see Clark, Liccnscs ij Real Property Laz (1921) Dept. 1911) , where an injunction to protect an advertising privilege was granted against a subsequent taker of the land.
-Cusack Co. v. Myers, 189 Iowa 190, 178 Much may be said for this result. It is true that thereby an encumbrance is placed upon the title and the transfer of the servient estate is to that extent hindered. But, if the benefit is not assignable, that burden is definite and certain in favor of a specific individual and limited in point of time to the life of the dominant owner. The difficulties noted hereafter as to the assignability of the benefit do not apply. Moreover, circuity of action is avoided by allowing a direct action against the one who has done the acts of obstruction. 18 The desirability of such direct burdens, considered in the light of the servitudes and restrictions now freely allowed, seem greater than their disadvantages as clogs upon land titles.
It is in connection witk the benefit of easements in gross that the chief question arises in this country. The more usual viewv is represented by the following quotation of the Michigan Supreme Court, taken from an article in Ruling Case Law:
"The great weight of the authorities supports the doctrine that easements in gross, properly so-called because of their personal character, are not assignable or inheritable, nor can they be made so by any terms of the grant." I' But this view is strongly assailed in several cases and by many leading text writers. 2 0 It seems to these critics a strange anomaly that easements in gross should be non-assignable while as to other similar interests, notably profits in gross, the directly contrary rule applies.
BASIS OF THE RULE OF NON-ASSIGNABILITY
It is not unusual in our property law to discover rules more or less arbitrary which say to the realty owner, "Thou shalt not." Building line and zoning ordinances are modern developments and among traditional restrictions may be noted the rule against perpetuities, the rules as to restraints on alienation and the rule that an easement or profit may be "abandoned" by act of the owner without a written transfer. 1 Much objection has from time to time been voiced against Lord Brougham's famous dictum that "incidents of a novel kind cannot be devised, and attached to property, at the fancy or caprice of the owner" as a fantastic expression of British conservation. 22 It is true tlt this view may easily be carried to absurd extremes. -3 But as a counsel of caution it has its uses. It expresses an ingrained view of our law that land interests should be made freely available for commercial development, that "encumbrances upon title" should be generally frowned upon, and that the long tying up of realty and consequent removal of it from the market should be prevented. 24 The general background of arbitrary restrictive rules is clear. The test in each case must be as to the desirability of the particular restriction and resort to generalities in favor of the freedom of will of owners or vendors of property is of little aid. Act, 45 & 46 Vict. c. 33 (1832) , giving the life tenant of settled land power to alien the fee, the proceeds being held on the settlement; and it was carried still further in the recent property reform where such life tenant is made the "estate owner" of the fee. 15 Geo. V, e. 15, § § 4 (2), 5, 6, 7; c. 20, § 1 (4), (7) (1925) ; see Bordwell, English Propcrty Reform and its American Aspects (1927) Act, 1922 (1923 23 The same view is advanced in considering covenants and equitable re-Now the objections to assignable easements in gross as most unfortunate encumbrances on title are obvious. Such easements, usually of small value, and easily forgotten by the holder thereof, often are discovered many years later just at a time when they may hold up or prevent an advantageous sale of the servient estate. Thus, suppose a personal way is granted by A to his neighbor, B. B as he moves out of the neighborhood is not likely to think enough about the situation to give a formal release; and his own death, followed by various marriages, deaths or changes of residence of his heirs, may put the title, if transferable, in such a shape that no release now is practically possible. True the rules of abandonment or of adverse possession may make it possible for A to clear up his title by means of a bill in equity to quiet title. But even if the necessary defendants to such a bill are discovered and properly served, the difficulties of proof, especially if meanwhile the way has been kept open by the servient owner, are heavy. Meanwhile the prospectiye purchaser has gone elsewhere. Contrast this situation with that of an easement appurtenant to some dominant land. The latter is an interest hardly to be overlooked either upon death or removal elsewhere of the owner. Consequently it and the appurtenant easement will pass to some definitely ascertainable person. The encumbrance is therefore easily traced to some one capable of giving a release, or against whom abandonment or adverse possession may more easily be proven.
One may still ask with much force why a distinction should be made between easements in gross and profits in gross. The answer seems to be purely practical and pragmatic. -. hQ more "mportaui-the +liee t th at it should be ubiject to sale and transfer. Historically profits, particularly commons of pasturage, wee of much importance. The protection afforded by the rules against surcharging indicates the value of pasturage rights. 26 And today profits, usually such privileges as those of mining ore or other minerals or of taking oil and gas, are even more valuable. Hence a profit in gross will normally be held by an individual definitely ascertainable. Unlike the easement in gross the desirability of the attribute of assignability here outveighs the objection to the clog on title on the servient interest. True the dividing line may at times appear as an arbitrary and capricious standard. Some profits are not worth saving. Some easements may be. But the necessity for some fairly easily applied rule with predictable consequences makes this arbitrary line desirable unless some other test equally clear may be formulated.
strictions. Clark, op. cit Recently two notable articles by learned and experienced property teachers have covered this ground very thorougl-dy from points of view different from that here stated. The first was by Professor Vance 2 7 who most ably and forcefully prezents a view designed to reconcile the cases and to afford a clearer standard of division between assignable and non-assignable interests. His idea, based on an analogy borrowed from the law of the surcharging of profits, is that certain easements may be thought of as surcharging the servient easement and should therefore be non-assignable, while others which are admeasurable may be freely transferred. The second article was by Professor Simes of Ohio State.-8 Professor Simes criticises Professor Vance's conclusions, arguing that easements in gross should be generally assignable.
Though I appreciate Professor Vance's search for a more apt line of division between assignable and non-assignable interests, and gladly acknowledge the stimulus of his original idea, I am inclined to feel that the doubts raised by Professor Simes are substantial. The analogy to the surcharging of profits is not close and pointed. That rule applies to profits appurttizant not to profits in gross; it deals with surcharging by dccds of con cya~tee, while the rule as to easements is thought of in terms of excessive user of the servient estate; it is designed to secure a fair division of the natural products of the soil, not to prevent use of the servient estate; and the result of surcharging is to extinguish the profit, not to prevent its assignment. -a Surcharging seems misleading as applied to easements. As Professor Simes suggests, the rule contended for is in effect that unlimnited easements in gross are not assignable; limited easements are. And the reason behind the rule is to prevent excessive user of the servient estate.
To the rule thus stated I believe there are two serious objections. The first is that the real objection to assignable easements in gross is not met. Here I must disagree also with Professor Simes whose argument is based on his conclusion that the objection of excessive user is the one actually relied upon in the cases. 3 to me, however, that this issue is emphasized in the decisions.. 1 The other objection, that of the clog on title, runs through not merely the cases dealing with easements in gross but the property cases in general.
3 2 Easements are rarely drawn where the use, as distinguished from the extent of the servient estate subject thereto, is limited. Thus the number of times per day a way may be used is not ordinarily specified, although its width on the servient estate often is. And while a way may be stated to be a foot way and not a carriage way, it is the more limited burden on the servient estate from the standpoint of the title which makes the limitation of importance. Rarely will it matter whether a way is used three times a day or six times if it must be kept open, or whether water is drawn through a pipe continuously or only on alternate days, if the pipe must be allowed to remain where it is. This is shown by another rule, the one applied in the situation most nearly analogous to the surcharged profit, that of the easement appurtenant. According to the well settled rule, upon division of the dominant tenement, the easement passes as appurtenant to each part of such tenement, even though the number of users is thereby vastly increased.
3 It thus appears that in the cases "surcharging" the servient estate by use is not considered an objectionable thing.
The other objection is that the proposed rule does not furnish a workable standard. "Admeasurable easements," from various examples given, seem to be those in any way limited, as an inch and a quarter pipe, a right of way ten feet wide for pipes, a right (privilege, etc.) to take out all the timber on a tract of land, railway, telegraph and telephone lines, the right to divert a certain amount of water, to lay and maintain a sewer, to display advertisements on certain walls and roofs, or to build and maintain a logging boom in a stream upon the grantor's land. 4 31 The only reference looking in this direction I have discovered is one in Boatman v. Lasley, supra note 24, at 618, which I read as being more directed to the difficulties as to the title than any question of excessive user. See also cases cited infra note 33. This is a very extensive list. In view of it one may question whether any easements in gross may properly be considered not admeasurable. It is suggested that the unlimited way is not admeasurable. 3 5 But a way becomes fixed on the servient estate either by designation or by usage without express designation, and thereafter cannot be changed except by agreement.-" By virtue of this rule an unlimited way is in effect just as limited as one specified to be a certain number of feet, or a reasonable width. Moreover, though "unlimited" in the sense that it may be used by horses, wagons and automobiles, it would surely be limited in some sense, as from use by airplanes for landing.37 As a practical matter, it would seem that under this rule essentially every easement in gross should be held assignable.
This, as stated above, is Professor Simes' view.-5 He sets forth a cogent and powerful argument in favor of assignability, based in general upon the assignability of similar interests. But in answering the arguments against "surcharging" the servient estate, he does not give full weight to the practical difficulties of the easement in gross as a clog on title.2 These practical difficulties afford much basis for the traditional view of nonassignability.
I am disposed therefore to conclude that the traditional attitude of the courts towards easements in gross is on the whole a more desirable one than that advocated by either learned author. But whether their ultimate conclusions are fully accepted or not, the profession is indebted to both gentlemen for their thorough-going analyses of a rather difficult problem.
TYPES OF EASEMENTS IN GROSS AND DECISIONS UPON ASSIGNABILITY
Both learned authors suggest that the rule of non-assignability is not as extensively followed as the cases would seem to indi351Ibid. 186. 36,Dudgeon v. Bronson, 159 Ind. 562, 64 N. E. 910 (1902) ; 2 TiFrAny, op. cit. supra note 2, at 1335; see Ballard v. Titus, 157 Cal. 673, 6S3, 110 Pac. 116, 122 (1910) . 3s Simes, op. cit. supra note 20. 29 He does, however, advance arguments on this point, based chiefly on the doctrine of constructive notice from the recording of land titles. "For the existence of such encumbrances is now easily ascertainable from the records." It is true their existence is thus ascertained; but how to get rid of them long after their purpose is fulfilled is not shown. In this connection Professor Simes cites my article on real covenants [Clarl, op. cit. supra note 1, at 144J, as pointing out the tendency towards incrcased use of various restrictions on land. I would urge, however, as suggested above, that in each ease the desirability of the particular restriction must be cate. But this conclusion is reached in part at least by including certain interests which it is believed are not analogous. These are railroad rights of way, and pew and burial rights. Railroad rights of way are often termed easements. They are, however, more extensive interests carrying possession of the premises. Cases which are called upon to analyze the interest with care term them determinable or base fees. 40 Moreover they are not freely assignable. Unless used for railroad purposes the interest where obtained by condemnation will cease; where obtained by purchase usually the fee is obtained outright. A railroad or other utility cannot transfer its business to another company without consent of the state. 41 The railroad right of way is therefore a special peculiar interest subject to its own rules. A similar statement may be made concerning pew 42 or burial rights. 43 These depend so much on the rules laid down by the governing association or body and agreed to by holders of such rights that generalizations concerning them are dangerous. Without attempting to determine just the nature of the interest involved, it would seem that where a church or a burial association and its members all agree to a plan involving the transferability of rights there is no occasion for the law to interfere. Obviously the title difficulties which render the ordinary ease- ment in gross objectionable are not present here, as they are not in the railroad right of way cases. All these interests seem of a special type throwing little light upon the question as it relates to easements in gross.
The most usual type of such easements are ways. Here the authorities seem fairly strong against assignabiity,1 4 -a desirable result if the objections stated earlier in this essay are valid. But admitting this result to be desirable it may be urged that all other easements in gross should be assignable. Yet a glance at the kinds of easements in gross listed by Professor Simes in his rather complete review of the authorities would indicate how many forms of easements in gross are very similar and probably subject to the same consideration as rights of way. Thus rights, (privileges, etc.) of wharfage, right to maintain a boom, right to use log sluice, ditch rights, and rights of way to remove timber would, it seems, fall in this class. 0 A somewhat different result is suggested for rights to lay pipe lines, but the application of another rule, namely, that an easement once laid out should be considered limited to that location, suggests a doubt as to some of the cases holding in favor of assignability.o In fact the important Pipe Line Case in New Jersey,-7 relied on as a strong authority for assignability seems a harsh decision violating this latter rule. The decision permits another and in fact an indefinite number of additional pipe lines to be laid 25 years after the original grant and 13 years after the second of two pipe lines was laid. 3
This leaves as a case about which there may be the most question the easement to take water. From the practical standpoint, this has many similarities to the profit, and in fact several cases have considered the interest as a profit. 0 a conclusion rests upon a somewhat technical difficulty of the common law. Under that law, no ownership of water in streams or percolating water is recognized until it has been ponded or placed in containers where it is considered personal property. Hence the easement to take water was, in the eyes of the law, little more than an easement of way to get to the place where it was proper to take the water." Whether such interests should now be held alienable is fairly disputable. Obviously in many cases the interest is sufficiently important, and such expenditures have been made in contemplation of its assignability, that it seems harsh to hold it merely personal. It would seem not out of the way, should a court feel so disposed, to consider it now more nearly analogous to the profit than to the usual easement in gross and to permit its alienability.'
These general conclusions in substance support the common law view of non-assignability.' 2 Unless a more desirable scheme is developed by way of statute this, it is believed, is on the whole the better view. The common law rule may at times lead to anomalous results, but it is preferable to a rule which in no way limits the transferability of these interests. Should a statute be passed affecting the future creation of such interests it might well provide for a limited assignability within a certain period of time. 
CHANGING EASEMENTS APPURTENANT TO EASEMENTS IN GROSS
The discussion above has indicated how the benefit of easements in gross differs in effect from the benefit of easements appurtenant. This explains the rule that where the easement is appurtenant, it cannot thereafter be reserved in gross by agreement between the dominant owner and his grantee.G It is obvious that the burden on the servient owner is materially altered, a circumstance which should not be permitted without his consent. A similar rule applies to profits.Ei There are dicta to the effect that attempts thus to change the form of interest result in its extinguishment. " This results in a free gift to the servient owner and seems unnecessary. There is much to be said for the view that in spite of the reservation in the transfer the easement passes as appurtenant to the dominant estate.-' Such reservation might, however, be material upon the issue whether the grantee might be considered to have abandoned his easement.
EASEMENTS AND PROFITS DISTINGUISHED FROM POSSESSORY INTERESTS
A final question arises as to how easements may be distinguished from other interests freely assignable. The question is discussed in the Pipe Liize Case referred to above, 3 vhere it is suggested that the pipe line privilege is more than an easement and is in effect a possessory estate. A similar question often arises in connection with leases or profits in mineral and oil lands.5 9 The distinguishing feature in each case seems to be in relying solely on these statutes and also emphasize the unique character of such privileges. Cf. Fudickar whether possession is granted or not. In both easements and profits traditionally neither seisin nor possession of the servient estate is given the dominant ownerA' But if the question turns upon possession, narrow issues may arise. Is one in possession where he has built a concrete driveway for his way over his neighbor's land? Or where he has a pipe line an inch and a quarter in diameter? Historically it would seem clear that the seisin of the servient estate would not pass in such situation. This appears to be as satisfactory an answer as is possible since the line must be drawn some where. Either servient or dominant owner is in possession; they are not considered to share equally or to exercise the general rights of ownership together. Unless the servient owner is definitely excluded from possession of the servient estate, the interest should therefore be considered only an easement or profit. The exclusion should be from a substantial portion of the servient estate. On this basis the pipe line privilege would seem more properly considered an easement than a possessory estate.
II THE ASSIGNABILITY 6F EQUITABLE RESTRICTIONS
One of the best examples of the expansion of modern property law to accommodate the demands of the realty market appears in the development of the law of equitable servitudes, or restrictions upon the use of real property. The law of covenants has been confused 'and restricted.-2 This is undoubtedly due in considerable measure to the fact that only certain classes of covenants, those in leases and those concerning party walls in particular, have been continuously of great importance to property owners. On the other hand with the growth of cities and the more crowded conditions of modern life, the desire of home owners to secure desirable home surroundings has led to a demand for land limited entirely to development for residence purposes. This natural desire of householders has quite naturally been exploited by realtors and land companies so that the restricted resi- Atl. 409 (1924) dential property is now becoming the rule rather than the exception in or near our cities. The legal machinery to achieve this end has been found in the main not in the ancient rules of easements or covenants but in the activities of the court of equity in preventing fraud and unfair dealing. The basis of the modern rules rests upon the equitable doctrine of notice, that he who takes land with notice of a restriction upon it will not in equity and good conscience be permitted to act in violation of the terms of these restrictions.3
THEORIES AS TO THE RUNNING OF EQUITABLE RESTRICTIONS
Though the general basis of these doctrines in the principles governing courts of equity is well understood, there is some variation of opinion as to the specific application of these principles. The two most thoroughly developed theories are first, that these restrictions are enforced as contracts concerning land; C and second, that they are enforced substantially as servitudes or easements on land." It will be seen that the differences in these two theories lead to quite important variations in decision of several specific problems arising in connection with these interests.
Under the first theory the contract which embodies the re- striction is specifically enforced against both the promisee and those who take from him with notice. Those who may enforce the obligation include not only the promisee but those who take from him and also those in the neighborhood who may be considered beneficiaries of the contract. It also follows that there may be an action for damages for breach of the contract, possibly in situations where specific enforcement is not possible.0
Though this view has the support of able writers and courts, there seem to be serious difficulties, both theoretical and practical, to it. We have seen that the contract theory alone was not sufficient to justify the running of real covenants. The concepts of an agreement touching and concerning the land, and of privity of estate were efnployed to justify such transfer. 07 But with these interests the requirements of real covenants are seemingly to be repudiated, 8 and jurisdictions which frown upon such covenants greet these interests with favor.01 But it may be that the obligation can be considered to run to takers with notice on the ground of estoppel. And the benefit may run to assignees on the theory of the assignment of choses in action, though it seems rather that as an appurtenance it will run without separate mention.7 0 These objections which suggest that the restriction, if not to be treated on the basis of the covenant running with the land, is at least similar to the easement, possibly are not absolutely opposed to the contract theory. It is difficult, however, to see even on the widest application of the rule that third party beneficiaries to a contract may sue upon it, how a justification is stated for the right of action freely accorded various individuals.7 11 The well settled rule is that (1885), Holmes, J., held that the restrictions must touch or concern the land, and held further that restrictionis against competition did not satisfy this requirement since they affected only the financial not the "physical advantage" of the land; a distinction which seems hard to justify whether or not the requirement be here applied. Cf. Clark, op. cit where land has been developed according to a neighborhood plan of restriction, any one purchasing in reliance on such restriction may sue any one else in the neighborhood taking with notice, no matter when each purchased. 72 So a prior taker may sue a later taker, and vice versa, and on division of land one may sue another though each claim through the same original grantee or grantor. 3 It seems an unreal conclusion to say that when A promised a realty development company not to conduct a business upon Blackacre, a contract was made of which an intended beneficiary was A's son, B, in a suit against A's daughter, C, upon descent and division of Blackacre.
The practical results of this theory may be a failure to benefit the persons whose interest actually should be protected, 7 4 and a possibility of giving a right where none should exast. The latter point is illustrated by certain New York cases which have held the restriction unenforceable because of changed conditions of the neighborhood, 7 but have suggested that an action for damages might lie on the contract. 0 In a late case, a purchaser was held entitled to decline such a title on the ground that the possibility of such suit rendered the title not marketable.-The 72 The cases are discussed by the authors cited supra notes 04, 65, and are collected in Note (1922) There is some apparent conflict, but this, it seems, goes solely to the question whether such restrictions among grantees taking from one grantor should be upheld as applied to a particular tract of land where there is not a general neighborhood development. Tiffany suggests that in the former case one part of the tract is prima facie not restricted in favor of another part. 2 TFA ', op. cit. supra note 2, at 1446; cf. (1907) 7 COL. L. RLV. 623. It is doubtful if such a rule of presumption is a fair one. The facts and circumstances of each case should be looked at to indicate the purpoZe of the restriction; where it is to protect the development of the property, it would seem that the restriction should be applied to all parts of the tract itself.
74 Compare some of the cases referred to supra note 73. 75 real purpose of the restriction, to preserve the character of the neighborhood, is no longer possible. Yet the encumbrance still remains as a club which may be used against the realty owner.
RESTRICTION AS AN "EQUITABLE EASEMENT"
It seems preferable, therefore, to adopt the view of Dean Pound and other learned writers 78 that these restrictions be considered as servitudes upon the land, similar at least to easements and profits. In general the benefit may be considered as appurtenant to the land in the development scheme and to run with it, or any parts thereof on division, as does an easement on like division of the dominant estate. 7 0 And the burden will run to all takers of the land, there being mutual cross servitudes.80 When such burdens are terminated by change in the character of the neighborhood-now a recognized form of termination-8 ' or otherwise, the interest definitely ceases. No pale relics are left to trouble and not to benefit the property owners.
Mr. Herbert Tiffany and others have raised certain objections to this view. 8 2 It is believed that these are not wholly persuasive. He first refers to the requirement, applied in England, at least, that there must be a dominant tenement. This rule is. discussed below in connection with the question who may enforce such restrictions.9 3 As there suggested it is in line with the English hostility to easements in gross and it may well yield to a different rule in this country. The other objection is that it is inconsistent to recognize an easement enforceable "in equity"' bt not "at law." This deserves some serious consideration but in answer one may wonder whether such portions of the rule as would deny recognition of the interest "at law" should not be discarded. No reason seems apparent why these restrictions. should now be considered merely "equitable" interests. It is true that they were first enforced by courts of equity against those taking with notice. 8 4 It is true further that the only completely adequate remedy is, and is likely to remain, the equitable remedy of injunction. But admitting this, the fact remains that such restrictions under our American recording systems become encumbrances indistinguishable from recognized easements such as negative easements of view.65 It is difficult to see, in fact, why the analogy is not substantially complete. Damages seem to be a proper even if not adequate remedy for infringement, and the restriction may so far be an encumbrance on the title as to render it unmarketable at law as well as in equity.1 It is clear that damages may perhaps be given on the theory that the restriction may also constitute a covenant running with the land.-' But there is authority that the restriction is enforceable against adverse possessors with notice,-a result quite satisfactory but one somewhat inconsistent with its treatment as merely a covenant. 0 It is true that these interests both as to benefit and burden embrace more territory than do most easements. But the intention being clear, there seems no theoretical objection to mutual easements attach- ing to land in this way. The mutual cross easements of the party wall furnish an analogy. 90 FORM OF LANGUAGE CREATING THE. RESTRICTION The above conclusion that this restriction should be treated in substance as an easement indicates the form of language in which it should most properly be couched. There seems to have been some tendency to employ the language of contract or of condition. Both seem unfortunate. The contract form emphasizes the personal nature of the ihterest which is probably contrary to the purpose of restriction. It may lead to a conclusion that only the grantor is bound in damages and that the land itself is unrestricted or on the other hand that damages are to be collected when the land encumbrance has long become valueless. 1 As a condition a right of re-entry will be left in the grantor (usually a realty development company) thus creating a cloud on title, perhaps again long after a complete change in the character of the neighborhood in favor of one who has no real interest in the premises. 2 But if the restriction is stated merely as a servitude binding upon the granted land in favor of all other land of a certain described area, these difficulties are avoided.
A serious conflict exists as to whether the servitude should be considered as an interest in land so that a writing is necessary for its creation. Mr. Herbert Tiffany, for example, inclines to the view that such interests being purely equitable (and to this extent personal) need not be in writing 3 It is difficult to see why they do not affect the land pretty substantially and why they are not within the policy of the statute. Again following the analogy of easements it would seem that a writing should be considered necessary 94 
ENFORCEMENT OF AFFIhMATIM, OBLIGATIONS
The English cases hold directly that only negative restrictions will be enforced in equity and that agreements calling for affiamative acts will not be enforced against takers with noticeP 3 In the American cases there seems to be some conflict with at least considerable apparent tendency to follow the English ruleP7
On the other hand several text writers have strongly urged the desirability of enforcing all agreements, whether affirmative or negative, where the equitable remedy is the only adequate one.0
It seems clear that this problem cannot be considered apart from the question how far covenants shall be permitted to run with the land. If a fully developed scheme of running covenants, such as is suggested in an earlier essay,9 is permitted, there will be numerous cases where the doctrine of covenants and restrictions overlap, and where the plaintiff should have a remedy under either doctrine., " There is under modern procedure no occasion to limit the remedy on a running covenant to damages, but the more complete equitable remedies should be allowed.""" But where the local policy is distinctly against the (1920) encumbrances of running covenants (as it is in England and New York and to a less extent, in other jurisdictions),12 it would seem inconsistent to adopt a contrary policy as to interests substantially identical, if not potentially more burdensome. On the whole 'it would seem desirable to consider these interests as restricted to easements, to uphold them only as negative restrictions, and to allow the affirmative runniig encumbrances to wait upon the development of a more enlightened policy towards the covenant running with the land.U 3 WHO MAY SUE TO ENFORCERESTRICTIONS We have already seen that the benefit of the servitude may run rather widely in favor of all property owners of a neighborhood. 0 4 May the benefit, however, remain in gross while the burden runs? The English courts have held that it may not, 0 and have stuck to this decision in later cases even though its harsh results have occasionally been regretted 10 This result is in general accord with their attitude of opposition to easements in gross, 1 0 7 and it further finds some support in the stated rule of equity that only a property interest is protected, and that, too, where actual or threatened damage is shown. 1 8 In the United States the English rule has had support,""' but at least one important jurisdiction has decided squarely to the contrary in a decision supported by some text writers but criticised by many. 10 In earlier essays reasons were advanced for believing that in cases where the intent was clear, the benefit should be allowed to remain in gross while the burden passes with a servient estate. This is in accordance with the American attitude towards easements in gross I" and also covenants in gross. 12 Furthermore, there seems no reason why equity should not act to protect such interest when validly created as it does the easement in gross. Some well reasoned cases point out that the processes of the courts should be available to prevent fraudulent or improper conduct where the plaintiff is under only a moral or other nonlegal obligation to seek protection for his neighbors." 3 Here such a case may arise where the neighbors either have no rights or their rights are not clear. The case will not occur often, for ordinarily the burden will be clearly appurtenant, in which event it should rarely, if ever, be held also in gross to the original promisee. But in the occasional case it may prove a desirable right as against a person who is acting with obvious unfairness towards his neighbors. The objections stated as an absolute rule of law seem unsubstantial and of a technical and academic character. 1 "'
RUNNING OF THE BURDEN
The burden of these servitudes is enforced against those who take with notice or who are not purchasers for value." 2 5 Under our American recording system, the record is, therefore, most important as an element in the running of the burden. The same rule necessarily applies to easements, profits, covenants and other encumbrances. The rule is well settled that a pur-chaser takes with notice from the record only of encumbrances in his direct chain of title. Hence in the absence of actual notice, before or at the time of his purchase, an owner of land in the neighborhood is only bound by the restrictions if they appear in some deed of record in the conveyances to himself and his direct predecessors in. title.11o In this connection some discussion has occurred where one makes an agreement concerning any property he may later acquire in the neighborhood. It seems clear that this agreement, even if recorded, is not in the chain of title of any after acquired property of the promisor and, hence, that there is not notice of it from the record. In a leading New York case there were apparent suggestions in the opinion contrary to this, but these were probably inadvertent since the decision itself properly rests upon the actual fraud of the defendant, the wife of the original promisor.
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In an earlier essay it was pointed out that the burden of such a restriction may be in gross while the benefit runs. These are usually cases of personal promises not to compete. 1 18 
TERMINATION OF RESTRICTIONS
It seems clear that all the rules as to the ending of easements and profits, including those as to abandonment by the dominant owners, should apply to these interests.2 1 In addition, two other rules have been emphasized by courts in refusing to enforce servitudes. One is where the plaintiff has been guilty of laches in pressing his suit or has himself violated the restrictions. 120 The other is where because of the changed conditions in the neighborhood, not occasioned by the defendants, the preservation of the original character of the property is no longer possible.
1 2 1
These are often spoken of as an application of the theory that equitable remedies are a matter of grace, not of right. -2 Such theory is at least a partial explanation of the way in which the principles of equity developed. It has, however, great disadvantages as a general theory of property law. It tends to unsettle property rights, since the result in each case will depend on a particular judge's views of justice. The decisions under the so called "balancing of the equities" doctrine as applied in granting or refusing an injunction against committing a nuisance indicate how variable such justice is. And it tends to make the outcome depend on a comparison of the value of the interests of plaintiff and defendant, and thus effects a preference to large property holders before the law, which has distinct social disadvantages. 2 3 In our present problem such explanation has the added disadvantage of leading a court to believe that the now useless restriction may still be of validity "at law" and remain an encumbrance on title.12 4 It seems much better to treat these as recognized methods of termination of restrictions both "in equity" and "at law." They are similar in general character to the abandonment of an easement and have at times been spoken of as implied conditions of the original grant. 125 Since these doctrines are based on obvious common sense, and in line with the general policy of disposing of encumbrances on title, especially where no longer of general usefulness,1O they should receive the same recognition in property law accorded the doctrine of abandonment.
